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Dear Sheryl: 
or : ~ n , , a r y  21, 2004, members of the wireless and tiroadcast industry met with you to 
reql;est a delay of one month in the Commission's consideration of the order that will 
,ioti-:.t ii Ua~ionwide Programmatic Agreement for Section 106 historic preservation review f o r  
TC ~ r o : r c t s  ( " N P A " : .  We made that request for tne purpose of working with the Advisory 
cc) , inc, l  ~n J i i s ~ o r i c  Preservation i"ACHP") and the National Conference of State Historic 
ariservation Officer? ("NCSHPO"! to try to agree on language to be added to the NPA to 
limit conslderatior of visuzl effects to potentizlly eligible properties. Since that time, 
?egctiotions with FCHF and NCSIIPO, together with representatives of several Indian tribes 
ar,d the culr~rs! iesources ccnsulrant industry, :,ave been conducted under the auspices of 
rht A C H F  and tho Tel eiormunications Wcrk2ny Group ( " T W G " )  that the ACHP originally formed 
tc; t,e:r; crt.i~t t r . e  TJPA. The ACHP nnd industry incependently developed proposed language to 
eifectuhte the ~ o a l s  of the negotiation. Meetings and conference calls were held on 
J -  . , n ~ , r y  ' -  29, ;nc Febr~dzry 6, 12 and 1 1  to discuss this issue. AS a result of these 
cfrcrts, some points of agreement w e r e  reached, but as of the last meetlng on Tuesday two 
days age, much remained to be none to fashion a complete agreement. Yesterday evening, 
z h u r l e n e  v a u q h n  of the A C H P  submitted to the TWG Drafting Committee a new revision of the 
,qC,qP pr2possl f c x  dmendnents to the NPA. T h i s  new ACHP proposal was surprising to us, 
bcichuse  :t c?nti~ned niany revisions to key terms and provisions in the NPA that had not 
pi-e\zi ou si y 
3 c e ~ 1  dlsrusiec. l r i  our vlew, these changes went far beyond the llmited 
I : ; ~ ~ e c j  we 6 s ~ e d  the Ccmission for time to resolve. 

t } , an  tonorrow, February 19, 2001. The ndrnber a n d  scope of the changes proposed by ACHP, 
>( jkcver ,  many for the first time, seek to change crucial, foundational terms and myriad 
a::pects of the NFF t h a t  we f i n d  ourselves unable to address. Despite our own concerns 
a)>cLt provisions of the NPA, w e  do not believe that it would be approprlate for 
l r l t i ~ C : r b  t c j  1n1tiai.e consideration of these chances proposed by the ACHP, as you and 
oi:tr5 r . a v t  ;nc~cstcd tc us that t~he Ccrrunission, PCHP and NCSHPO otherwise had long ago 
rt,scted agreemefit on Lhese terms for the flnzl verslon of the NPA. 
We ) , eve  attiched i critique of the latest ACHP proposal that highlight some of our 
colicerni WE tnougnt a few weeks ago thit the parties were close to an agreement, but it 
ap-cc:ars that in icrne. important ways ground has been lost slnce then. The members of our 

? a r r o w  i s S u e s  f o r  which we requested an extenslor. of time. Industry developed a proposal 
ri d ?  d,cJld h a v e  achieved that go6i. without maKing malor changes to the other sections of 
t h e  NPA, bu? this F>rcposal was n o t  discussed 1:) ;ny detail in the meetlngs o f  the TWG 
' 3 1 a f L r g  Ccmit:ee. P copy of 01;~ original proposal is elso attached. We want to agzin 
e>p1€5: our supFcrt for the Co~1SS;On's efforts to streamline and lmprove the Section 1 0 6  

u n d e r c t o o d  that t h e  Commission would cnly alloh time for these negotiations to no later 

" .  I-~,ri1it,~3n ire o;sappointed that these riegotiitions cou ld  n o t  produce  a n  agreement  on t h e  

pzcceis f o r  teli.cc7crlunications and broadcast prolecti, and our willingness to asslst in 
, i c i iLe . ; i ng  ?hat go,?. In that reyard. we hope that t h e s e  negotiations have not been 
-i,m~lttely i r ,  v a l r i  V e r y  sincerel), 

? e  v : l r e l e s s  Coa?iLlon to Reform Section 106 
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ACHP Revised Language for Seclion Vl.oI the draf t  FCC Nationwjide PA 
February 17,2004 

JConlainine cnniinri i ls and suzreslcd revisions 
f rnm lhc Coalit ion to Reforni Section 106 

da t rd  Wednesdai, Frhr i iar i ,  18. ZU0JL 

V I  IDENTIT ICATION A N D  E V A L U A T I O N  

I A In prcparing the Submission Packetpursuant to Section VI1 of th is  
Nationwide PA and Altachments 3 and 4, the Applicant shall 

I define the area of potential effects, 
2 IdentifyLlistoricproperties-Ilhi, rcduiident phrasc appears 

aeaiii and aeain in this proposal. W h v  i s  it iiecesrarv when 
the clelinil ioii o f l i i s io r ic  Properties alrends contains a more 
appropr iate u5e of Ihc words I rnm thr VliPA'!l within the a,, 

5 

4 

evaludte the historic significance ofrhe identified propenies, as 
appropriate. and, 
assess the effects i i f the Undertaking on Hisroric Properties 

Ii_J>cLih!oii of SpcLil ic Gcczr,qiiiL.p.rcac rrmn R_C!!(~M The SHPO.'THPO: 
c i i i i c i w i i i  __ wi th  I cle\ant Siatc or trihal proccdurch._niav s p c c i l \ ~ c o ~ r a p h i c  
a l m s  in uh ich no ICVICM i~ regu i red  for d i rELcl l rc is  on aicheoloeical 
site< or for w w a l  effects I l H i i c  parazraph I( l i f ied f r o m  beloaJ 

I L T h c  Applicant, the SHPO/THPO, and the Commission. as appropriate, 
Fhall apply the fo l l owng  sLandards when preparing or reviewing the 
Submission Packet 

I l h e  ute o l  ;in exclusion l one  15 fine. hut i t  should not be 
k c r i b e d  in t h k  section. nh i ch  iinnlics that i t  9hould n n h  he 
cont idcrvd i n  connection n i t h  a Suhmlsslon Packet1 

]-Area ofl'otential Effects 

a , I l l i i r  parazrdpl i  d i rer i lv  contradicts [lie defi i i i t ion of 
4PE alreadj  contained III the KPA. upon which a l l  
ps r t i rs  ha\'e relietl l u r  \'ear% This i s  a n e a  p r o p o w l  not 
prc! iousl\ hccn hclore last c%eninEl. 
The APE for direct effects i s ~ i m i t r d  i q t h e p r e a p f  potential i 
ground disturbancepiid ihc poriioii 01 anvHistoric 
property-be destroyed or physically altered by the 

b 

I 



Undenaking IThis provision differ5 i n  crucial  and 
unarceplable wars from the lanei ia ie agreed i o  by 
ACHP in t h e  June vcrsion of the NPA. The or ig ina l  
language i s  restored here.1 

c JTliis definit ion i s  eiit irelv new. not previouslv 
dircused iir e u l i i a t r d ,  and roilflirts with the definit ions 
of the krv le r ins of"effer1" and "APE": (1) that are 
alresdu coiiteined in the NPA; (2) that precisely track 
Ihe ACHP's rule?: and (3) upon n h i c h  much of  the NPA 
is hased 2nd these neztlt intion\ hare long relied.1 

d Appl~cants shall apply the following guidelines when 
establishing the APE for visual effects related to 
undertakings covered by thls P A  

1 Unless otherwise established through consultation 
w t h  the SHPOITHPO and consulting tribes or "Os, 
the piesumed APE for visual eficctqfor construction 
of new racilities is the area from which the tower wi l l  
be visible 

A within a ha l fmi le  from the tower site 
i f the tower i s  200 feet or less, 

B within % o f  a mile from the lower site 
if the tower between 200 and 400 feet, 
or 

be over 400 feet 
ii Should the Applicant determine. or the SHPOITHPO, 
recommend\ an alternate area ofpoiential effect for visual 
effects, the Applicant and SHPO may 

C within I % miles when the tower w i l l  

A Agree 1 0  the alternative boundaries, or 

B Refer the issue to the Commission or the ACHP 
for resolution, after making a good faith e f fon  to 
reach a compromise 

I) Identification and Evaluation ofHis lor ic  Propenies for Visual 
Effects [Th is  i z  the l i r s t  in ler i ia l  h rad ing  in the section. The \\hole 
certion ruiild henr l i t  from a review o f  organization and lavo l i t l  

I Applicants shall not be required to conduct any type o f  historic 
properties survey ldefini(ion? iis noted. (his t r r m  is used i n  
d i f fc r r i i t  na! s Lwhen identifying~isloricpropenies,within the 
area ofpotential effects 0 1  othcru ise for visual effects unless 
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such surveys arc deemed appropriate to identtfy sites ofreltgious 
and cultural significance to tribes 

Applicants shall identify~istoric~roperties,~n the APE by 
reviewing the following recordofound within the offices of rhe 
SHPO 

a 
b 

c 

d 

2 

properties listed in the National Register, 
properties formally determined eligible b y  the Keeper for 
listing i n  the National Register, 
properties that the SHPO certifies are in the process of 
being nominated to the National Register, 
properties determined ehgible as pan of a Section 106 
consensus determination o f  eligibil i ty between the SHPO 
aiid a Federal Agency or local governmeni representing the 
Department ofklouslng and Urban Development (HUD), 
aiid 
properties within the State inventory that the SHI'O 
ideii~ilir.; JL hai'in:! been previously.by the S H P O a  
inrelinl! Ihe L ' i i t r i i a  for elizihilitv ITliis categorv i s  811 

i indeli ited rrquircnicnt  ol'overbroad scolic that  scems 
tu rcqiiil-c indi istry l o  hire conaullants to porc over 
polciiriallv l iundrcds o r  t h o u w n d s  of SHPO records to 
w a r r l i  lor those propcrtics that thc SHPO has 
d c l r r m i n r d  elipible for t l ic Nat ional  Rep i~ le r ,  hiit then 
did nnl S(I  much a, r r r o r d  o r  llae rhein for  fu ture 
d c r e n c r .  W H \  I<F.QUIIW THIS FOR V I S U A L  
F FFECTS'!] 

e 

-5 Appl icant~are ~ 1 1 ~ 0 u r ~ v e i 1  bur 1101 required 111 use the services of 
Qualified Professionals when identifying historic properties 
listed and eligible for listing on the National Register 

4 4 Theapplicant shall provide the SHPO a proposed 1181 o f  - 
historic propenies listed and eligible for ltsring on the National 
Register based on the foregoing identificauon steps in i t s  
Submission Packet 

a .Wiihin thc l irsi fitiecii day, of the review period outlined in  * 

Section VI1 A. the SHPO may identify additional properties 
included in the State inventory and located within the area of 
potential effects that the SHPO considers eligible for listing 
on IheNational Register and such properties shall be added 
tothe list lTliia sureested l ime l int i t  \\old allow a "SHPO 
aafcl\  iicl" propusal. bii t  wutild 1101 iindulv dcla!. or  
cxlcnd l l i c  Scction 106 rev i rw l  

1 Deleted: h 
i Deleted: 1 

J 
:Formatted: Bullets and Nurnbermg J --.-. 
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b W H P O  may also advise the Applicant that previously - 
identified propcrties o n  the list no longer qualify for the 
National Register and such properties shall be removed from 
the l is t .  

I 

5 Concurrent with the identification of properties wi th the SHPO 
and in accordance with Section IV of the PA, the Commission or 
the Applicant, as appropriate, shall consult with the appropriate 
Indian tribes or NHOs to identify historic propenies of religious 
and cultural significance within the area ofpotential effects that 
meet the National Register criteria o f  eligibility 

D Identification and Evaluation of Historic Properlies for Direct Effects 

I Applicants shall consider the properties on the l i s t  created 
pursuant to Section V I  C when identifying historic properties listed 
in or eligible for listing in the National Register, including buildings, 
structures, and historic diytricts, within the APE for direct effects. 
1Tliis paraorapli i s  c i rcu lar  and d i f l icu l t  to understand. 
Mor rov r r .  it c c i m s  to l imit the considcratioii of Dhvsiral clrerts 
to nnl \  thc i iropcrtics listed aborc, nhirh evcludcs numerous 
propcrtics. This i s  considcrablv more rcstricti\ 'c than is 
Industry's Droposal.1 

2 An archeological survey o f a  proposed tower si te need not be 
undenaken when 

-. . - 
Formatted 

a 
b 

The slope o f  the construction site exceeds 4 5  degrees. 
the deplh o f  previous disturbance exceeds the proposed 
-__ average construciion depth ieucludino footings) IT l ic  
added lanauanr p ronowd here wa9 a k r v  Driwi5ioii 

on scwra l  nccassions bv (lie ACHPI by at least gix inches , 
geomorphological evidence indicates that cultural 
resource-bearing soils do not occur or may occur within 
the project area hut at depths that exceedgix liichrs below 
the -proposed construction depth ( e d i i d i i i q  
footlnl?i). or. 
the project site is w t h i n  an area considered by the SHPO 
or a ciiialitird p rdes io i i a l  to be "low sensitivity" or have a 
low potential i o  contain NR-eligible 

newl i ; i t rd over man\ wrcks i n  t l ic TWG, and approved 
~~~~ 

;?et& 2 r e a  1 
C 

:?eted 2 rea J 

d 

- 3 I f  the $HI'O7'1iPO id.riilifir, one or mort! additional prouerties 
! Deleted A repon subiranilmng 1 ursuant to xct io i i  V I  C 4 .}he applicant, shall provide to the >i---- __ ~ ' Deleted: 'L j 
i~- Deleted: ~ findings shall . be .. protwdcd . . ~ . ~  J 

hPO/THPO arid consulting tribes a repan on'its l ind lnys r+ i th  - - - . 
regard to thcsc additional p iopcr l i c~ .  l f t h e  SHPO or chrconsultmg 
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I i r ihcdog nor object within 15 days tothe applicant's findings, the 
,CIIPO or that tiihe is-cd to l i d i c  coned 

4 Disagreements regarding the applicant's findings shall be referred 
to the Cominission or ACHP for resolution 

5 A n  archeological aurvey shall he undertaken if- 
E v i t l e s  ~ o o d  arid ufficiriil reasons for doing so, or ifthe 
Commission or ACHP so request The survey shall be conducted in 
consultation with the SHPOITHPO and consulting tribes or "Os in 
the area of potential effects for direct effects A person or persons 
mceting the Secretary's professional qualifications standards shall 
carry out all such surveys 

6 The applicant, in consultation with the SHPOITHPO or 
appropriate tribes or "Os, shall apply the National Register 
criteria (36 CFR Part 63) io  properties identified within the APE 
that have nor previously been evalualed for National Register 
eligibility l l f  this pardgrdpli intends to add back iii those 
prnlicrlic< taken a \+a \  i n  paragraph D.I.. ahove. why do 11 tllls a 

E Dispute Resolution 

Where lhere is a disagreerncnt regarding the identification or 
eligibility of a property. and afier attempting in good faith to 
rewlve the issue. the applicant may suhmlt rhe issue to the 
Commission or refer the matter to the ACHP The Commission or 
ACHP shall review the maner in accordance with 36 CFR Pari 
800 4(c)(2) 

ll-lic f o l h  ing definition\ a re  rtfferrd to helli explain wine  of t he  pro\isions ahrne. 

, 
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b A Hisloiic Pro~ei l~.deler in incd bv the Keener ofthf 
Nationnl Keeis lc i  i o  h c  clipiblc for i n c l u s ~ o i ~  011 thc 
Yational R r m t e r  and appearinr on rhe ciirient l i s t  of’ 
such uroverties piiblirhed in the Federal Register, 
A Propert\ whose nomination toi l ie National Register 
ha, been iiled widi t l ie State Review Board, 
A Propert\ I l ia1 can he rcsdil! and clearly identified in 
the inventon intoimntion in 3 SIIPOs ofhce as havine 
been previousI\ deterinined, bv both the SHPO and 
either a federal asency or an Indian iiibe or NHO. to 
meet the ljational Rez i~ te r  criteria for elieibilit\.. and 

Any Historic Properrv that  clearlv meets the Natioiial 
Reoister ciileria o fz i i s ib i l in  that a SHPO. Indian tribe or 
NHO ideii l i f ies and reqiierts bbithin d ie  30-day ievirw 
prriod to be considered for visual effects fioin il pioposed 
undenakint. The S H P O  Indian tribe or NHO ma> ieciuest. 
- and the FCC  ill require. confidential tieatinent for a x  
l ’ i o ~ ~ r t v  wlicic al?plonriate under the provis ions of Section 
800 I I(CJ (iithr Couiicil’s rules (36 C I. K 5 800 I I ( c l  

P h b s i ~ a l  t l f c c i  4ny  c l icc i  cauicd direcllb or indircctlv bv an  
uiidcrtakinr t h a t  ma\ or d i m  suli- dainaee 
01 destro, a11 or pari of a Propem 

Propcfl).-A disrrict. siic.~huildin@. ( i i i i c i ~ i r e  or obtccl ihat rlnvcors 
t(i nieei i l i e  critei in o f w b b l ~ & >  for list in^ in the National Recisler 

Visual Eifect A n \  v i s i h l e  change caused hv an l lnderral ine that 
dllcrs an, charactcr ist icf  a IH,scoric Pioiiertv qualifwiie that 
property for incIusio11 in 01 c l i ~ i b i l i t \ ~  for incliision in thc National 
&&I= 

~ C 

d 

e 

x x  

X Y  
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Sot for public distribution 

February 8,2004 
The  Wireless Coalition to Reform Section 106 

Proposed  A m e n d m e n t s  
lo the 

NATIONWIDE PROGRAMMATIC AGREEMENT FOR REVIEW OF 
E F F E C T S  O N  HISTORIC PROPERTIES F O R  

CERTAIN UNDERTAKINGS APPROVED BY THE FEDERAL 
COMMUNICATIONS COMlSSlON 

T o  Allow Consideration of Visua l  Effects to Certain Listed Properties 
and  lo 

Elirninale Consideration of Visual Effects to 
O t h e r  Properlies Only Potentially Eligible for the National Register 

INTRODUCTION AND SUMMARY 

'The redline-highlighted language in the sections appearing below are proposed 
amendments to the Nationwidc Programmatic Agreement ("NPA") currently under 
consideratioil by the Federal Communications Commission ("FCC") The 
amendments are designed to be inyened into the identified sections of the NPA for the 
purpose ofellminaiing consideration of visual efiects 10 most properties that are only 
poteniially eligible for the National Rcgisrer of1 listoric Places ("National Register"). 

The amendments would allow full consideration and evaluation of all physical 
cffecls to all properties. including potentially eligible properties, exactly as is 
currentlk reqiiired by the NPA The amendments also allow consideration of visual 
effects. as appropriate under the current provisions of the NPA. but limited as follows 

1 .  Visual effects to a property (including a potentially eligible property) 
from an undertaking may he considered and evaluated whenever that 
undertaking will be constructed on or within the boundary of, or will 
otherwise cause physical alleration or destruction of or damage to, that 
property 
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2 Otherwise. only visual effects to published listed properties (as that term 
is defined in the amendments) within an undertaking's area of potential 
effects ("APE") may be considered and evaluated. 

Five Types of "Listed Properties" In summary, the proposed amendments 
define the term "Listed Property" to include the following five categories of property: 
(1)  a property included in the National Register, (2) a property determined eligible by 
the Kecper of the National Register; (3) a property that has been previously 
determined, by both a SHPO and either a federal agency or an Indian tribe or Native 
Harriaiian organizatjon ("NHO"), Io meet the National Register criteria for eligibility, 
(4) a property identified by a SHPO as in  the process of nomination to the National 
Register; and ( 5 )  an eligible property that an Indian tribe or NHO identifies and 
submits to the FCC's Tower Construction Notification System ("TCNS"). 

Four Publiclv Accessible Lists. Under these amendments, the Iocatioii of all 
listed properties (except those requiring confidential treatment) will be readily and 
publicly identifiable without the need for specialized training or qualifications. 
Properties in the first two categories described above will be publicly accessible on 
:he familiar lists published by the Keeper Properties in  the third and fourth 
categories will be publicly accessible on a list to be created and published by each 
SHPO, which will be called the SHPO National Register List, or "SNR List " 
Properties in  the fifth category will be publicly accessible on the TCNS. 

Limitation on ldenrification of Properties Because all of the properties for 
which visual effects may be considered wil l  be readily and publicly identifiable on 
one of the four lists described above, the proposed amendments also eliminare 
requirements of identification of, and consideration of visual effects to, all potentially 
eligible properties not physically affected, and not appearing on one of the four lists. 

PROPOSED AMENDMENTS 

The following are the proposed amendments, identified by the specific section 
o f the  NPA into which they would be inserted 

11. DEFINITIONS 

A The following terms are used in this Nationwide Agreement as defined 
below I 

-2 2'20i04 
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4. Boundary The boundary of the area of historic significance for 
purposes of determining. the eligibility of a Property for the 
National Register For a Property included in or determined 
eligible for the National Re~is te r .  the boundary is specified in  the 
Property's nomination, either in a verbal boundarv description, a 
metes-and-bounds description- a map. or some other method of 
s~ecificallv delineating its boundary For other Properties, the 
boundarv IS  a line surrounding the Pronerty that encompasses. 
but does not exceed. the full extent o f the  significant resources 
and significant land areas that make un  the Prouerty and that 
retain integrity A boundary for any Property should be large 
enough to include all historic features ofthat Property. but should 
not include buffer zones or areas not directly contributing to that 
significance. or peripheral areas of the Property that no IonRer 
retain integrity. 

10 Listed Property For PurDoses of this Agreement, a Listed 
Property is any of the following 

a A Historic Property included on the National Register 
and appearing on the current list ofsuch properties 
published in  the Federal Register. 

A Historic Property determined by the Keeuer of the 
National Rexister to be eligible for inclusion on the 
National Register and appearing on the current l ist  of 
such nronenies published in the Federal Register. 

A Propert\' appearing. on a current SNR List of 
properties determined to ineet the eligibility criteria 
for, or that are in  the process of nomination to, the 
National Register. and 

A n y  Property of religious and cul~ural significance to an Indian 
tribe or N H O  and appearing on either an SNR List or a list of 
suck Properties published on the FCC's Tower Construction 
Notification Svstem ("TCNS") A SHPO shall add to its SNR 
List. and the FCC shall post on the TCNS. any Property that 
meets the National Register criteria for eligibility for which an 
Indian tribe or NHO submits a reauest for listing The FCC will 
accord confidential treatment to any Propert), listing when 

__ b 

C 
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appropriate under the provisions o f  Section 800 1 I (c) of the 
Council's rules (36 C.F.R g 800.1 l (c) . l2 .  
Register List ("SNR List") A list creaied and maintained bk a 
SHPO containing the names and identifying informalion of  
Properties in its state that: ( I )  have been previously determined 
by both the SHPO and either a federal aCencv or an Indian tribe 
or NHO as meetina the National Register criteria for eligibilitL 
or ( 2 )  that the SHPO identifies as being in the process of 
nomination to the National Register The SNR List shall contain 
each Property's name. its description as either a district, site. 
building. structure or obiect. its specific address or location 
description (or a notice of  confidential treatment of this 
information as provided in  Section 800.1 I(c) of the Council's 
rules (36  C F R 6 800 I I (c)L and the date of initial listing The 
SHPO shall publish and regularly update the SNR List on the 
Internet or in some other official state publication 

13. Property A district. site, building. structure or obiect that 
appears to ineel the criteria for eligibility for listing in the 
National Reeister 

rDeleted:f, 
i n  

SHPO National 

VI]. IDENTIFICATION, EVALUATION, AND ASSESSMENT OF 
EFFECTS 

B Definition o f t h e  Area of Potential Effects 

2 Visual Effects 

a Visual effects from an  Undertaking shall only be 
considered or evaluated under this Agreement: ( I )  in the 
case of potential visual effects to a particular Property or 
Historic Property, where the Undertaking is located on or 
within the boundary of, or will otherwise physically alter, 
damaee or destroy. that Property or Historic Prowrtv; or 
(2) in the case of  potential visual effects to a Listed 
Property within the APE of an Undertakine, where the 
visual effects to that ProDertv meet the criteria for effects 
to Historic Properties 
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C Idenlification of Historic Properlies 

2 The level ofcffort and the appropriate nature and extent of 
identification efforts will  vary depending on the localion of the 
project. the likely nature and location of Hisloric Properties 
within the APE, and the current nature of and thoroughness of 
previous research. studies, or Section 106 review. 
identification of any Property is required where the only potential 
effect to that Prooertv is visual. 


